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156. The also ignores that the OHV riding areas within Oceano Dunes SVRA are
subject to an implied or express easement (or fee) for off-road recreation, held for the
public in trust, as the public, Friends’ members and State Parks have maintained since
the 1970s, and that implied or express public trust dedication for OHV recreational use
cannot be revoked or changed. The CCC has exceeded its authority under the Coastal Act
and the California Constitution in attempting to do so.

157. The CCC further asserts that under any scenario “over two square miles”
will be available for off—-road use and that’s enough. That is false. The CCC authorized
Dust Control Measures anywhere and everywhere in the SVRA, which would reduce the
riding area to zero. Failure to disclose that potential impact violates CEQA. In any event,
the CCC also fails to consider that two square miles (even under optimistic scenarios it
will never be two square miles) must service nearly two million visitors per year. Given
this level of visitation by off-roaders, and given that this is the single most visited park in
the entire California park system, there is no basis to argue that this reduction is “minor,”
or that two square miles is adequate under the Coastal Act.

158. The CCC also ignores State Parks’ thresholds of significance analysis without
any basis. In determining whether the Dust Control Program would substantially limit,
reduce, or interfere with established recreational activity, State Parks considered the
following factors:

» The recreational history of Oceano Dunes SVRA

« The number of visitors that could be affected by a change in established

recreational opportunities

» The extent to which changes to established recreational opportunities

would be perceptible to visitors

» The ability of visitors to use similar facilities instead of Oceano Dunes

SVRA

« The legislative mandate and mission of the OHMVR Division.
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The CCC failed to refute this threshold of significance, standard or analysis. Using this
standard, State Parks determined that under either its proposal, or a larger Air District
proposal (alternative scenario), “closure of land inside the Oceano Dunes SVRA open
riding and camping area” is “a potentially significant impact on OHV recreation.” In
violation of CEQA, the CCC discounts or ignores these findings with little or no data or
evidence that contradicts State Parks’ conclusion. The CCC also ignores the EIR finding
that the expanded alternative would result in greater impacts to public access and
recreational lands, including impacts to the “Sand Highway.” The CCC’s determination
that OHV riding would not be significantly impacted is erroneous, contrary to law,
arbitrary and capricous, unsupported by substantial evidence, and a prejudicial abuse of
discretion.

159. The CCC argues that mitigation is unnecessary because both the preferred
and alternative scenarios are consistent with the Coastal Act standards for public access
and recreation areas. As explained above and herein, the CCC’s conclusion is erroneous,
contrary to law, unsupported by substantial evidence, a prejudicial abuse of discretion,
ignores basic information and facts, and rejects State Parks’ standard of significance
without any support or argument.

160. The CCC also violated CEQA and its certified regulatory program by failing
to adequately and meaningfully evaluate and consider the impacts that the expanded
Dust Control Measures would have on sensitive coastal scenic and visual resources, and
the CCC failed to consider and require mitigation measures to address the massively
expanded Dust Control Measures’ impact on these resources in light of its massive
expansion of the dust program authorization.

161. Public Resources Code § 30251 mandates that “. . . scenic and visual qualities

P> AN1Y

of coastal areas” “shall be considered and protected as a resource of public importance.”

“Permitted development shall be sited and designed to protect views to and along the
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ocean and scenic coastal areas, to minimize the alteration of natural land forms, to be
visually compatible with the character of surrounding areas, and, where feasible, to
restore and enhance visual quality in visually degraded areas.”

162. State Parks determined that Oceano Dunes SVRA contains high scenic
quality -- the SVRA is “broadly situated within the Nipomo Dunes-Point Sal National
Natural Landmark, which is known for dramatic coastal views, long stretches of
shoreline, and unique dune systems.”

163. State Parks’ original application to the CCC for a coastal development permit
for the Dust Control Measures included, among other things, installing 40 acres of
seasonal dust control measures, including dense wind fencing, straw bales, metal mesh
ground cover, and porous roughness elements (PREs). PREs consist of rectangular,
approximately 3-feet-long by 2- feet-wide by 2 feet-high crates. Other unidentified
seasonal measures might be deployed. State Parks admits that these measures would
change the view: “Seasonal dust control measures would consist of artificial materials
such as wind fencing and straw bales that are uncharacteristic of and contrast with an
unaltered dune environment.”

164. The wind fencing that will be deployed will be bright orange and highly
visible. More muted colors will be used only when existing orange-colored fencing
supplies “run out.” Neither State Parks’ EIR nor the CCC’s staff report provide
information on the extent of orange fencing supplies, or when those supplies might run
out. Therefore, there are likely to be hundreds of acres of bright orange fencing covering
the sand dunes. The PREs are also bright orange and inconsistent with the scenic
resource.

165. State Parks admitted in its EIR that the proposed Dust Control Program
activities have the potential to impact the scenic qualities of Oceano Dunes SVRA and its

surroundings and thus change the visual character of the area and its surroundings.
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166. The CCC made it worse. The CCC, in its permit approval, purported to
authorize these same components “in any area” and “in any amounts necessary,” even
outside of the La Grande Tract and original project area described in State Parks’ EIR,
i.e., anywhere and everywhere in the 3,500 acre SVRA. The CCC dispensed with all
limitations and mitigation that State Parks had imposed in order to protect sensitive
coastal resources. Thus, rather than 40 acres per year in wind fencing, PREs and metal
mesh covering the sand dunes, the CCC authorized the entire SVRA, i.e., hundreds or
thousands of acres, of bright orange wind fencing, bright orange PREs and metal mesh
covering the sand dunes.

167. In its approval and issuance of the coastal development permit, the CCC did
not evaluate the impacts of many hundreds of acres or thousands of acres of bright
orange fencing and PREs on coastal scenic and visual resources in the SVRA which has
been deemed by statute and by State Parks to be a sensitive scenic coastal resource. The
CCC failed to study or add necessary mitigation to address the scenic and visual resource
impacts, in violation of CEQA. The CCC failed to include conditions that would ensure
that the visually-disruptive seasonal measures are sited and designed to protect views to
and along the “ocean and scenic coastal areas, to minimize the alteration of natural land
forms, to be visually compatible with the character of surrounding areas, and, where
feasible, to restore and enhance visual quality in visually degraded areas.” The bright-
orange fencing, PREs and metal mesh is not visually compatible with the character of the
sand dunes. To the contrary, the expanded authorization granted by the CCC places no
limitations on the siting or design of the fencing, PREs and metal mesh in order to protect
coastal scenic and visual resources as mandated by § 30251.

168. The CCC’s failure to comply with this CEQA policy and substantive standard
is contrary to law, exceeds its authority, is arbitrary and capricious, constitutes a
prejudicial abuse of discretion and is not supported by substantial evidence or data, or in

some cases any evidence or data.
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Count 7:
Violation of the California Endangered
Species Act and California Fully Protected Species Laws

169. Petitioner Friends repeats, realleges and incorporates herein by reference,
the allegations contained in paragraphs 1-168, inclusive, as though fully set forth.

169. Under Fish & Game Code § 2080, take of a species designated as endangered
or threatened under the California Endangered Species Act (“CESA”) is prohibited. Take
is defined by the Fish and Game Code § 86 to mean hunt, pursue, catch, capture, or kill,
or attempt to do those things. Even a generally lawful activity may result in an illegal take
in violation of CESA. Incidental take also is prohibited unless an incidental take permit
has been granted by the California Department of Fish and Wildlife, or mandatory notice
has been given regarding coverage under a federally-issued incidental take permit. A
claim of a future injury to protected wildlife is sufficient to establish an actionable take
under CESA. State agencies, as well as local governments and other public agencies such
as the Air District, are “persons” subject to the CESA’s prohibition on the unlicensed
taking of endangered species.

170. The California least tern is designated as endangered under CESA, and is
present at Oceano Dunes SVRA. Its habitat at Oceano Dunes SVRA is located in
essentially the same area as the area designated as critical habitat for the threatened
western snowy plover by the U.S. Fish and Wildlife Service.

171. No agency including the CCC has obtained any type of incidental take permit
form any state or federal agency for take of the California least tern that will result from
the Dust Control Measures at Oceano Dunes SVRA. As described herein, take of the least
tern will occur at Oceano Dunes as a result of the Dust Control Measures. Vast vegetation
areas will be installed near occupied tern habitat at the SVRA, providing perfect cover for
predators of least tern, and biological opinions find that such take will occur, especially in

light of the vast expansion of the Dust Control Measures authorized by the CCC in its
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granting of the coastal developmnet permit to State Parks and Parks’ co-applicants.
Seasonal measures will provide perches for avian predators, and also will result in take of
the state-protected leat tern.

172. State law also prohibits the “take” of a species deemed to be “fully
protected.” Fish & Game Code, § 3511 (“a fully protected bird may not be taken or
possessed at any time.”) Pursuant to Fish & Game Code, § 3511(b)(6), the California least
tern is a “fully protected species.” Take will occur as described above, caused by the Dust
Control Measures.

173. The California Department of Fish and Wildlife alerted State Parks that the
habitat within and in the vicinity of the Dust Control Program likely provides nesting
habitat for shorebirds including the protected California least tern. The Department of
Fish and Wildlife advised State Parks that the project must include adequate measures to
prevent take of endangered and “fully protected species,” such as the California least tern,
during construction, operation, and maintenance of the Dust Control Program. The
Department expressed concern that certain Dust Control Program components such as
monitoring equipment could provide perching habitat for predatory avian species that
could prey on California least tern. The EIR admits that California least tern are known
to nest just to the west of the Dust Control Program area, and within the area that will be
covered in the expanded project area actually adopted by the CCC. California least tern
nest and breed in the exact area where the CCC authorized the expanded Dust Control
Measures.

174. State Parks asserts in its EIR that the dust control activities will avoid “active”
California least tern nests, but that analysis did not consider the vastly expanded program
actually authorized by the CCC in its granting of the coastal development permit. The
CCC failed to meaningfully supplement the analysis or propose additional mitigation
measures that would address the increased impacts to least tern and its occupied habitat.

Friends’ biologist alerted State Parks that adding large acreage of new vegetation provides
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perfect cover for bird predators such as red foxes and coyotes, which, based on historical
data and occurances in the SVRA, will result in take of the California least tern as a result
of these Dust Control Measures. In addition, State Parks’ EIR shows there will be a 3 or 7
day gap between surveying for the species and the commencement of work, during which
time least tern nesting is possible, and for which the CCC failed to account for. State
Parks asserts that the revised FEIR requires State Parks, “in the vicinity of California least
tern habitat,” to “perform work activities outside the nesting season for these species, if
feasible.” Tt is likely that State Parks will determine that installing the Dust Control
Measures outside of the tern nesting and breeding season is not feasible because the
nesting season is long, lasting from early Mrch through late September each year. Thus,
it is very likely that State Parks will perform work activities during the nesting season,
and the measures will be within the tern occupied habitat during the nesting season after
they are installed. State Parks’ only answer is that surveys will be performed, but as
noted previously the significant time gaps between surveys and work commencement will
allow for tern nesting to go undiscovered before work is commenced. In that situation,
there will be no buffer area established by the biologist, and in fact, the nest and nesting
birds may be destroyed by program work activities without being discovered. And there is
no analysis in the EIR or by the CCC that addresses the impact of vastly expanded Dust
Control Measures on the least tern or its habitat. It is thus not reasonable to presume or
to conclude that these limited mitigation measures will preclude prohibited take of the
California least tern, thus violating state law prohibiting take of a listed “fully protected”
bird. Any finding that there will not be take of the California least tern because of these
limited mitigation measures is not supported by substantial evidence, and fails to fully
disclose impacts and limitations in the propsoed mitigation. The mitigation includes the
removal and/or relocation of any specific structures found to contribute to California
least tern and western snowy plover predation. The problem with this mitigation

approach is that by definition it waits until there has been an actual take of a California
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least tern or western snowy plover before it requires action to protect the species from
further take. That violates CESA, as well as Fish & Game Code, § 3511 and related statutes
protecting “fully protected” species. It is also unlikely that if State Parks determines that
the added vegetation is resulting in take that Parks will remove the vegetation since that
would constitute abandonment of the Dust Control Measures. This shows that that the
Dust Control Program does not prohibit all take of endangered and fully protected species
such as the California least tern, and contains inadequate mitigation to prevent take.

175. Government agencies charged or tasked with land or resource management
(including governmental authorization, mandate or direction to third parties) engage in a
take in violation of CESA and the fully protected species statutes both by conduct and the
failure to act that results in harm to a listed species, or significant impairment of habitat
or breeding patterns. A government violates CESA's take prohibition when that official
authorizes someone to exact a taking of an endangered species, which, but for the
authorization, could not have taken place.

176. As described herein, at Oceano Dunes SVRA, government entities either
responsible for land management or resource management are authorizing, mandating or
implementing actions that will result in the take of the protected Californi least tern
species through increased bird predation caused by the Dust Control Measures (or the
take is reasonably foreseeable in light of the biological opinions of Dr. Rob Roy Ramey,
the history of predation activities at Oceano Dunes SVRA and in the area, and scientific
articles and studies linking vegetation cover, proximity and increased predation).

177. While predation of tern in this area of the California coast has been a
historical problem, the actions by the governmnetal entities in this case in approving,
authorizing and implementing the Dust Control Measures, will cause a great increase in
that take of the California least tern.

178. Both State Parks, as the land manager of Oceano Dunes SVRA, and the CCC

as the regulatory agency, have long been aware of the problem of predation at Oceano
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Dunes SVRA. Here, the CCC’s approval, express authorization and issuance of the coastal
development permit for the Dust Control Measures at Oceano Dunes SVRA, and State
Parks’ implementation of those measures (either voluntarily, or as a result of mandates by
the Air District or CARB, or a as a result of a combination of voluntary measures and
mandated measures) will exacerbate and cause, directly and indirectly, predation and
increased predation of tern at Oceano Dunes SVRA, in violation of CESA and the fully
protected species statute.

179. The Air District, and the Air District Board are also violating CESA and the
fully protected species statute by mandating that State Parks install the Dust Control
Measures, and specifically, that State Parks (1) install the Dust Control Measures outside
the initial Program boundary area and elsewhere in the SVRA including in or adjacent to
occupied habitat for the California least tern if those areas are determined to be a “highly
emissive” dust area by the Air District or CARB; (2) increase substantiallly the acreage of
Dust Control Measures, both seasonal and permanent, including including in or adjacent
to occupied habitat for the California least tern if those areas are determined to be a
“highly emissive” dust area by the Air District or CARB; and (3) increase substantially the
acreage of Dust Control Measures within open sand riding areas which substantially
increases the cover for predators of the least tern when compared to the present situation,
and includes areas in or adjacent to occupied habitat for the California least tern. These
mandates and direction substan;cially increase take of the California least tern in violation
of CESA and the fully protected species statutes.

180. CARB also is violating CESA and the fully protected species statute by
mandating, directing, and/or recommending as part of an overall ad hoc regulatory
scheme, agreement or understanding with State Parks, the Air District, the Air District
Board, and the CCC, that the Dust Control Measures be implemented in areas, and to
such an extent, as deemed warranted by CARB computer modeling or by other means

(which have not been made public), where such areas include occupied habitat for the
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California least tern, or areas adjacent to said habitat, resulting in take of the species
through increased predation.

181. SLO County also is violating CESA and the fully protected species statute by
by virtue of its co-application with State Parks for a coastal development permit to the
CCC, its acceptance of the permit conditions, including the vast expansion of the Dust
Control Measures as described herein, and its express or implied authorization to
implement the expanded Dust Control Measures on its land or within its jurisdiction, on,
near or adjacent to occupied habitat of the California least tern, resulting in increased
predation and take of the tern.

182. Again, State Parks’ proposed to plant 100 acres of new vegetation in large
sections. The CCC expanded this proposal massively, authorizing the placement of these
dust control measures anywhere and everywhere in the 3,500 acre SVRA, including in
occupied least tern habitat, so long as it is deemed necessary by CARB’s computer
modeling. Biologists, numerous scientific studies, articles and papers, as well as State
Parks itself (in its environmental studies) concluded that adding large vegetation areas at
the SVRA will provide perfect cover for a range of predators of the tern, causing an
increase in predation and significant impairment of breeding patterns. Each of the
named governmental entities is complicit in this expansion in the violation of CEQA and
the fully protected species statute.

183. Thus, the CCC’s over-expanded permit authorization, and State Parks’
commitment to implement the permitted project through acceptance of the permit
conditions, will directly and indirectly result in take of terns, as well as adverse
modification of occupied tern habitat. Likewise, the Air District’s and Air District Board’s
actions, including enforcement of Rule 1001 and other District nuisance abatement rules,
to compel State Parks to place the expanded dust control measures at locations near,
adjacent or within occupied tern habitat also make the Air District and its Board liable for

take of tern stemming from this project, and in locations that ensure take will occur.
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CARB is in a similar liability stance given that CARB computer modeling will dictate
where the Dust Control Measures are placed, including in occupied tern habitat, and the
extent and scope of the measures.

184. The CCC'’s, State Parks’, the Air District’s, the Air District Board’s, CARB’s,
and SLO County’s violation of CEQA and the fully protected species statute is contrary to
law, exceeds their authority, is arbitrary and capricious, constitutes a prejudicial abuse of
discretion and is not supported by substantial evidence or data, or in some cases any

evidence or data.

PRAYER FOR RELIEF

WHEREFORE, the Petitioner Friends respectfully prays for relief as follows:

1. That the Court issue a decision and a writ of mandate ordering Respondent
CCC, to withdraw, set aside and vacate its September 14, 2017 approval, the October 11,
2017 Revised Findings, and issuance of a coastal development permit for the Dust Control
Measures, in whole or in part, and requiring removal of unauthorized development,
equipment and material consistent with the Court’s decision;

2. That the Court issue a ruling, order and judgment that the CCC’s approval,
findings and issuance of the coastal development permit for the Dust Control Measures
exceeds the CCC’s authority under the Coastal Act and state law, and violates the Coastal
Act, CEQA and sensitive species protection laws, in whole or in part;

3. That the Court issue a ruling, order and judgment that State Parks’
authorization and implementation of the Dust Control Measures at Oceano Dunes SVRA
as described herein violates CESA and the fully protected species statute, in whole or in
part;

4. That the Court issue a ruling, order and judgment that Air District’s and Air

District Board’s actions, authorizations, mandates, orders and direction to State Parks to
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install the Dust Control Measures at Oceano Dunes SVRA as described herein violates
CESA and the fully protected species statute, in whole or in part;

5. That the Court issue a ruling, order and judgment that CARB’s actions,
authorizations, recommendations, mandates, orders and direction to State Parks to
install the Dust Control Measures at Oceano Dunes SVRA as described herein violates
CESA and the fully protected species statute, in whole or in part;

6. That the Court issue a ruling, order and judgment that SLO County’s actions,
authorizations, mandates, orders and direction to State Parks to install the Dust Control
Measures at Oceano Dunes SVRA as described herein violates CESA and the fully
protected species statute, in whole or in part;

7. That the Court award costs of suit to Petitioner Friends;

8. That the Court award reasonable attorneys’ fees to Petitioner Friends, pursuant
to C.C.P. § 1021.5, the equitable private attorney general doctrine and state law:
Throughout the late Spring and summer of 2017, Friends has engaged in settlement
discussions with State Parks regarding the dust control measures and related issues at
Oceano Dunes SVRA. Those discussions are on-going. On or about September 27, 2017,
counsel for Petitioner Friends sent by email and mail to John (Jack) Ainsworth, the
Executive Director of the CCC, and legal counsel for the CCC, State Parks, the District and
CARB, a settlement letter constituting a good faith effort to resolve Friends' objections
regarding the Dust Control Measures at least in the short term before the expiration of
the short statute of limitations. Shortly thereafter, Friends also sent a 60-day notice of
intent to sue under the federal Endangered Species Act, in which Friends again expressed
willingness to discuss ways to settle issues raised regarding harm to sensitive species.
Despite Friends’ efforts and overtures, none of the agencies responded to Friends’ letters
or expressed an immediate interest in discussing ways to avoid further litigation.
Further, beginning in mid-October 2017, State Parks began installing and implementing

the Dust Control measures. Due to that action, and because of looming statutes of
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limitations, Friends is legally mandated to file this action without further delay. The
fundamental disagreements could not be resolved within the statute of limitations for
filing and service. For this reason, Petitioner Friends has made a good faith effort to settle
the dispute short of litigation, and any further attempts to resolve the dispute prior to the
expiration of the statutes of limitation would have been, and would be, futile, or
jeopardized missing the statute of limitations to great prejudice to Friends and its
members.

9. For any other equitable or legal relief that the Court deems just and proper.
Dated: October 23, 2017

ResTctfully submitted,

ik /\

Thonias D. Roth

Law Offices of Thomas D. Roth

One Market, Spear Tower, Suite 3600
San Francisco, California 94105

(415) 293-7684

Attorneys for
Petitioner Friends of Oceano Dunes
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NOTICE OF COMMENCEMENT OF
PETITION FOR WRIT AGAINST THE
CALIFORNIA COASTAL COMMISSION AND
THE CALIFORNIA DEPARTMENT OF PARKS
AND RECREATION FOR VIOLATION OF
CEQA AND/OR THE COMMISSION’S
CERTIFIED REGULATORY PROGRAM

TO: Jack Ainsworth
Executive Director
California Coastal Commission
20 Fremont, Suite 2000
San Francisco, CA 94105

Lisa Mangat, Director

California Department of Parks and Recreation
1416 9th Street, Rm 1405

Sacramento, CA 95814

PLEASE TAKE NOTICE, under Public Resources Code § 21167.5,
FRIENDS OF OCEANO DUNES, INC,, a California not-for-profit
corporation, intends to file a petition for writ in San Luis Obispo County
Superior Court pursuant to the California Environmental Quality Act and/or
the certified regulatory program against the California Coastal Commission
and/or the California Department of Parks and Recreation, challenging its
approval and issuance of a coastal development permit (and associated
environmental reviews) for the dust control program/measures at Oceano
Dunes State Vehicular Recreation Area.



The petition will seek a Court Order finding that the environmental review
under CEQA and/or the Commission’s certified regulatory program is
inadequate and commanding the Commission to set aside its approval and
issuance of a coastal development permit for the dust control
program/measures until the agencies are fully compliant with CEQA or
associated environmental review requirements.

Date: September 26, 2017

By: Théi‘fnas D. Roth

Law Offices of Thomas D. Roth

One Market, Spear Tower, Suite 3600
San Francisco, CA 94105

Attorney for
FRIENDS OF OCEANO DUNES
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PROOF OF SERVICE BY MAIL
Friends of Oceano Dunes, Inc. v. California Coastal Commission, et al.,

T am over 18 years old, not a party to this lawsuit and am employed by the Law
Offices of Thomas D. Roth, One Market, Spear Tower, Suite 3600, San Francisco, CA
941065.

On September 26, 2017, I served the foregoing NOTICE OF COMMENCEMENT
OF PETITION FOR WRIT AGAINST the CALIFORNIA COASTAL COMMISSION and
STATE PARKS FOR VIOLATION OF CEQA AND/OR ITS CERTIFIED REGULATORY
PROGRAM by sending a copy by certified mail, postage prepaid to:

Jack Ainsworth, Executive Director
California Coastal Commission

20 Fremont, Suite 2000

San Francisco, CA 94105

Lisa Mangat, Director

California Department of Parks and Recreation
1416 9th Street, Rm 1405

Sacramento, CA 95814

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct. Executed on Sepy. 26, 2017, at Tiburon, California.

N

ThomasB, Roth




VERIFICATION

State of California
County of Santa Clara

I am the President of FRIENDS OF OCEANO DUNES, INC., a California
not-for-profit corporation, and I am authorized to make this verification on its
behalf, and I make this verification for that reason.

I have read the foregoing FRIENDS OF OCEANO DUNES’ VERIFIED
PETITION OF ADMINISTRATIVE MANDAMUS (C.C.P. § 1094.5) and/or
TRADITIONAL MANDAMUS (C.C.P. § 1085); and COMPLAINT FOR
INJUNCTIVE RELIEF and know the contents thereof. I am informed of my
own knowledge that the matters therein are true and on that ground allege that
the matters stated therein are true, except as to those matters which are stated
on information and belief, and as to those matters I believe them to be true.

I declare under penalty of perjury under the laws of the State of California
that the foregoing is true and correct.
Executed October 2/ , 2017, at San Jose, California

e

JimSuty, President




